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Building a Collaborative Digital Collection: 
A Necessary Evolution in Libraries*
Michelle M. Wu**
Law libraries are losing ground in the effort to collect and preserve information in 
the digital age. In part, this is due to declining budgets, user needs, and a caution 
born from the great responsibility libraries feel to ensure future access. That caution, 
though, has caused others, such as Google, to fill the gap with their own solutions. 
Libraries must contribute actively to the creation of digital collections if they expect 
to have a voice in future discussions. This article presents a vision of a collaborative, 
digital academic law library—one that will harness our collective strengths while still 
allowing individual collections to prosper. It seeks to identify and answer the thorniest 
issues—including copyright—surrounding digitization projects. It does not presume 
to solve all of these issues. It is, however, intended to be a call for collective action—to 
stop discussing the law library of the future and to start building it.
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Introduction
¶1	Imagine	a	world	where	library	users	are	able	to	access	every	resource	they	



















	 2.	 Sarah	Hooke	 Lee,	Preserving Our Heritage: Protecting Law Library Core Missions Through 
Updated Library Quality Assessment Standards,	 100	 Law Libr. J.	 9,	 13,	 2008	 Law Libr. J.	 2,	 ¶	 21	
(emphasizing	 the	ABA’s	past	 reliance	on	 law	 library	volume	counts	and	budget	data	 in	 law	school	
accreditation).	See also	 Keith	Carter,	What Makes a Great Library,	Nat’L Jurist,	Mar.	 2010,	 at	 22,	
(ranking	libraries	using	a	system	where	fifty	percent	of	the	score	came	from	volume	and	title	counts);	
Robert	Morse	&	Sam	Flanigan,	Law School Rankings Methodology,	http://www.usnews.com/education
/best-graduate-schools/articles/2011/03/14/law-school-rankings-methodology-2012	(Mar.	14,	2011)	
(explaining	how	library	budgets	and	volume	count	are	used	in	the	U.S. News	rankings).
	 3.	 See	Roy	Ziegler	&	Deborah	Robinson,	Building a Statewide Academic Book Collection,	FLa. 
Libr.,	Fall	2010,	at	21.
	 4.	 Catherine	Gibson,	 “But We’ve Always Done It This Way!”: Centralized Selection Five Years 
Later,	acquisitioNs Libr.,	no.	20,	1998,	at	33	(describing	the	successful	implementation	of	centralized	
collection	development).
	 5.	 See, e.g.,	About CRL,	ctr. For res. Libraries,	http://www.crl.edu/about/	(last	visited	June	23,	
2011)	 (“We	acquire	and	preserve	newspapers,	 journals,	documents,	archives,	and	other	 traditional	
and	digital	 resources	 from	a	global	network	of	 sources.	 .	 .	 .	We	enable	 institutions	 to	provide	 stu-
dents,	faculty,	and	other	researchers	liberal	access	to	these	rich	source	materials	through	interlibrary	
loan	and	electronic	delivery.	.	.	.	Membership	in	CRL	also	permits	librarians,	specialists,	and	scholars	
at	 the	member	 institution	 to	participate	 in	building	 this	 shared	CRL	corpus	of	 research	materials	
through	 the	 purchase	 proposal	 and	 demand	 purchase	 programs.”);	 Cornell	 Univ.	 Library,	 Press	
Release,	Columbia and Cornell Libraries Announce New Partnership,	 http://www.library.cornell.edu
/news/091012/2cul	 (last	 visited	 July	 19,	 2011);	Resource Sharing,	wash. res. Library coNsortium,	
http://www.wrlc.org/resource/	 (last	 visited	 July	 19,	 2011)	 (“WRLC	 members	 have	 combined	
resources	to	create	a	shared	library	collection”).










respects	 both	 of	 the	 intended	 beneficiaries	 of	 the	 Copyright	 Clause—copyright	
owners	and	society—while	testing	commonly	held	assumptions	about	the	limita-
tions	of	copyright	law.	In	balancing	these	goals,	TALLO	permits	circulation	of	the	












the	minimum	 technologies	 necessary	 to	 fully	 exploit	 the	 hypothetical	 collection	
already	described.	The	final	section	of	the	article	describes	how	TALLO	differs	from	
other	 digitizing	 endeavors	 and	 how	 the	 proposed	 consortium	might	 be	 able	 to	
partner	with	other	groups	to	further	the	overall	goal	of	greater	access	to	resources.
The Need for a Collaborative Digital Collection
¶6	With	 the	 costs	 of	materials	 rising	 at	 an	 unpredictable	 rate	 each	 year,6	 the	
uncertainty	of	licensing	in	lieu	of	ownership,	the	reliability	(or	unreliability)	of	free	
online	sources,	users’	increased	desire	for	digital	sources,	and	the	costly	dependence	
on	 physical	 interlibrary	 loan	 (ILL),	 libraries	 are	 constantly	 struggling	 to	 find	 the	
resources	 to	provide	 their	users	with	 the	 information	 they	need	 in	ways	 that	will	
increase	the	likelihood	of	that	information	being	used.	With	each	purchase	decision,	
libraries	 risk	either	 losing	 future	access	 to	databases	 (including	retrospective	con-
tent)	 and	 experiencing	 greater	 restrictions	on	use	 through	 license	 terms	 than	 are	
	 6.	 See	Steve	Kolowich,	Paying by the Pound for Journals,	iNside higher ed.	(Dec.	2,	2010),	http://
www.insidehighered.com/news/2010/12/02/acs.	For	a	more	detailed	explanation	of	the	costs	associ-
ated	with	 electronic-only	 documents,	 see	Michelle	M.	Wu,	Why Print and Electronic Resources Are 
Essential to the Academic Law Library,	97	Law Libr. J.	233,	235–243,	2005	Law Libr. J.	14,	¶¶	5–33.





¶7	Before	 the	American	Revolution,	 there	were	no	public	 libraries	and	most	
individuals	had	little	leisure	time	in	which	to	use	libraries.9	The	libraries	that	did	
exist	were	privately	owned	by	the	privileged	and	wealthy.	Lawyers	collected	materi-




¶8	With	 industrialization	 and	 greater	 regulation,	 corporations	 found	 higher	
education	to	be	a	more	economical	training	ground	than	on-the-job	experience.	








a	minimum	standard	 for	 law	 library	collections	of	5000	volumes.15	Not	 surpris-
ingly,	even	after	this	standard	was	adopted,	the	focus	of	most	collections	remained	




¶9	Despite	 the	growing	number	of	 titles	 available	 for	purchase,	 law	 libraries	
quickly	 recognized	 that	 they	 would	 need	 access	 to	materials	 beyond	 their	 own	
individual	collections.	That	access	was	provided	in	part	by	ILL,	a	service	through	
which	scholars	could	use	resources	not	otherwise	available	at	their	libraries	with-
	 7.	 See	Alicia	Brillion,	Report on Annual Meeting Program A-2: “Beyond Copyright? How License 
Agreements and Digital Rights Management Pose Challenges to Fair Use and the Provision of Electronic 
or Media Services,”	criV sheet,	Nov.	2009,	at	3	(published	as	supplement	to	AALL Spectrum);	Adam	
W.	Sikich,	Buyer Beware: The Threat to the First Sale Doctrine in the Digital Age,	J. iNterNet L.,	Jan.	
2011,	at	1.
	 8.	 See	Heidi	Senior	et	al.,	Three Times a Study: Business Students and the Library,	14	J. bus. & 
FiN. LibrariaNship	202,	208–09	(2009).
	 9.	 See	eLmer d. JohNsoN & michaeL h. harris, history oF Libraries iN the westerN worLd	
181–80	(3d	ed.	1976).
	 10.	 gLeN-peter ahLers, sr., the history oF Law schooL Libraries iN the uNited states	2–3	
(2002).
	 11.	 See	JohNsoN & harris,	supra	note	9,	at	4–5,	200.
	 12.	 erwiN c. surreNcy, a history oF americaN Law pubLishiNg	248	(1990).
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out	the	burden	or	expense	of	travel.	It	allowed	libraries	to	meet	patron	needs	with-
out	 exponentially	 increasing	 their	 expenses,	 and	 it	 allowed	 library	budgets	 to	be	
used	for	common,	recurring	needs	instead	of	for	materials	of	limited	value	to	the	
overall	collection	and	future	 library	patrons.	What	was	allowed	to	be	 loaned	and	








owning	 an	 item.18	 The	 National	 Commission	 on	 New	 Technological	 Uses	 of	
Copyrighted	Works	(CONTU)	also	issued	a	report	with	recommended	guidelines	
on	when	libraries	should	purchase	an	item	instead	of	obtaining	it	through	ILL.19	













¶12	 The	 expansion	 of	 legal	 scholarship	 into	 interdisciplinary,	 transnational,	
comparative,	and	international	arenas	requires	resources	not	traditionally	collected	
by	 law	 libraries,	 thereby	 taxing	collection	budgets,	 especially	 those	of	 libraries	 at	
stand-alone	 law	 schools.	 Because	 tenure	 requires	 scholarship,	 and	 rankings	 and	
	 17.	 For	the	current	version	of	the	standard,	see	2010–2011	aba staNdards For approVaL oF Law 
schooLs	41,	43	(Standard	606	and	Interpretation	601-1).
	 18.	 17	U.S.C.	§	108(g)(2)	(2006).
	 19.	 Nat’L comm’N oN New techNoLogicaL uses oF copyrighted works, FiNaL report	134–37	
(1978),	available at	http://www.eric.ed.gov/PDFS/ED160122.pdf.
	 20.	 “Between	the	birth	of	the	world	and	2003	there	were	five	exabytes	of	 information	created.	
We	[now]	create	five	exabytes	every	two	days.”	Kenny	MacIver,	Google Chief Eric Schmidt on the Data 
Explosion,	gLobaL iNteLLigeNce For the cio	(Aug.	4,	2010),	http://www.i-cio.com/blog/august-2010
/eric-schmidt-exabytes-of-data	(quoting	Eric	Schmidt,	CEO,	Google).
	 21.	 surreNcy,	supra	note	12,	at	190.
	 22.	 Law Journals: Submissions and Ranking,	wash. & Lee uNiV. sch. oF Law,	http://lawlib.wlu
.edu/lj/index.aspx	(last	visited	June	26,	2011)	(search	for	journals,	limited	to	U.S.).
	 23.	 bowker iNdustry report, New book titLes & editioNs, 2002–2010,	http://www.bowkerinfo
.com/pubtrack/AnnualBookProduction2010/ISBN_Output_2002-2010.pdf.
	 24.	 JohNsoN & harris,	supra	note	9,	at	275.
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reputation	are	driven	in	part	by	scholarly	productivity,25	demand	for	informational	
resources	and	the	expertise	to	use	them	are	unlikely	to	decrease.
¶13	 As	 a	 result,	 library	 collection	 budgets	 are	 rarely	 sufficient	 to	 collect	 all	
materials	needed	 for	 research,	 and	 in	 law	 libraries,	 the	 financial	 strain	has	been	











those	 choices	 often	 favor	present	use	 over	 future	 access;	 licensing	 an	 aggregator	
database	for	the	short	term	may	be	affordable	when	acquiring	all	the	items	it	con-




¶15	To	 address	 the	 concerns	 of	 broad	 and	 reliable	 access,	 then,	 law	 libraries	
need	to	revisit	collection	development.	No	single	library	is	able	to	collect	compre-





current	 patrons	 while	 ensuring	 that	 vendor	 consolidation	 or	 profit-driven	 cost	
increases	will	not	result	in	a	loss	of	access	for	future	users.	Below	are	the	particulars	
of	one	proposed	configuration	of	such	a	consortium.
	 25.	 See	 Larry	 Catá	 Backer,	Defining, Measuring, and Judging Scholarly Productivity: Working 
Toward a Rigorous and Flexible Approach,	 52	 J. LegaL educ.	 317,	 318	 (2002);	Michael	 J.	 Slinger	&	
Rebecca	M.	Slinger,	The Law Librarian’s Role in the Scholarly Enterprise: Historical Development of the 
Librarian/Research Partnership in American Law Schools,	 39	 J.L. & educ.	 387,	402	 (2010)	 (“faculty	
scholarly	output	is	an	important	element	in	the	rankings	calculation	for	each	school”).
	 26.	 Data	from	2000	to	2009	were	analyzed	from	the	Periodicals Price Survey	published	each	year	
in	the	April	15	issue	of	Library Journal	to	arrive	at	these	figures.	See, e.g.,	Kathleen	Born	&	Lee	Van	
Orsdel,	Searching for Serials Utopia,	Libr. J.,	Apr.	15,	2001,	at	53.	Consumer	Price	Index	(CPI)	data	
were	 obtained	 from	 the	CPI	 inflation	 calculator	 at	 http://data.bls.gov/cgi-bin/cpicalc.pl,	 and	 as	 of	
March	25,	2010,	showed	an	average	annual	increase	of	2.73%	over	the	same	time	period.	For	those	
attempting	 reproduction	 of	 this	 figure,	 there	may	 be	 some	 deviation	 in	 the	 numbers,	 as	 Library 
Journal	updates	its	figures	each	year	retrospectively,	but	in	each	calculation,	the	CPI	remained	lower	
than	the	average	obtained	by	any	of	the	Library Journal	numbers.
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cussion	 here	 is	 limited	 to	 a	 collection	 of	 print	 and	microform	 acquisitions	 and	
donations—licensed	 databases	 are	 controlled	 by	 contract;	media	 files	 often	 face	
additional	issues	controlled	by	the	Digital	Millennium	Copyright	Act;27	and	freely	
available,	born-digital	materials	already	have	an	archiving	model	in	the	Chesapeake	
Project.28	That	 is	not	 to	 say	 that	 some	of	 the	principles	 in	 this	article	would	not	
apply,	just	that	the	analysis	of	nonphysical	materials	would	require	greater	explora-
tion	 than	 is	 possible	 here.	Within	 the	 category	 of	 printed	 or	 microform	 texts,	
though,	there	would	be	no	further	mandatory	restrictions,	although	there	certainly	












larger	 cooperative	 projects	 for	 print	 collections	 have	 stalled	 or	 failed	 because	 of	
inactivity	 or	 slow	 activity,29	 a	 predictable	 outcome	of	 asking	 existing	 libraries	 to	










	 28.	 Chesapeake Digital Preservation Group,	LegaL iNFo. archiVe,	http://www.legalinfoarchive.org	
(last	visited	June	26,	2011).	See	also	Sarah	Rhodes,	Breaking Down Link Rot: The Chesapeake Project 
Legal Information Archive’s Examination of URL Stability,	102	Law Libr. J.	581,	583–85,	2010	Law Libr. 
J.	33,	¶¶	7–15	(providing	a	description	of	the	Chesapeake	Project).
	 29.	 See	Catherine	Murray-Rust,	From Failure to Success: Creating Shared Print Repositories,	acrL 
tweLFth Nat’L coNF. papers,	 146,	 147	 (2005),	 available at	 http://www.ala.org/ala/mgrps/divs/acrl
/events/pdf/murrayrust05.pdf.
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they	could	then	coordinate	with	the	central	administration.	The	centralized	staff	
could	also	be	charged	with	checking	against	other	existing	digital	repositories	and	







ervation,	 acquisition	 of	 multiple	 copies,	 digitization,	 format	 migration	 (when	
necessary),	and	cost	allocation.	Since	time	and	consistency	are	necessary	in	these	
latter	 decisions,	 allowing	 the	 staff	 most	 intimately	 familiar	 with	 the	 use	 of	 the	
materials	to	make	these	decisions	is	the	most	logical	option.
¶21	 Staffing	 would	 exist	 for	 retrieval,	 digitization,	 cataloging/indexing,	 and	
billing.	 Provision	 of	 reference	 services	 and	 data	mining	 of	materials	 for	 library	









and	 information	management	 together	 in	a	 single	 resource,	 it	 should	be	able	 to	
outperform	existing	services	in	accuracy	and	usability.
Storage and Collection Development
¶23	 The	 TALLO	 consortium’s	 dedicated	 staff	 and	 member	 libraries	 would	
develop	 the	 initial	 subject-area	 collection	development	policy	 together,	with	 the	
goal	 of	 expanding	 coverage	 as	 far	 as	 practical.	 The	 policy	 should	 exclude	 items	
frequently	 accessed	 by	 users	 (e.g.,	 textbooks,	 reporters)	 and	 focus	 on	 scholarly	
materials	 less	 in	 demand	 (e.g.,	 monographs	 in	 “law	 and”	 fields,	 laws	 in	 the	
American	colonies,	foreign	law)31	but	still	useful	for	research.
¶24	Under	the	care	of	the	staff,	and	in	the	same	location	as	the	staff,	would	be	
a	 storage	 facility	 for	physical	materials	 that	would	be	used	 for	preservation	 and	
historical	purposes.	Redundancy,	while	preferred,	would	not	be	necessary	because	
of	the	third	prong	of	the	proposal—digitization.	The	physical	materials	would	be	
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in	 a	dark	 archive,	 accessed	only	once,	 for	digitization,	 and	 then	 retained	 in	 cold	
storage	in	case	the	accuracy	of	the	digital	form	were	questioned.
¶25	All	members	would	pay	a	base	annual	membership	fee,	which	would	give	




envisions	 restricting	 access	 to	 member	 libraries.	 Otherwise,	 libraries	 not	 in	 the	
consortium	would	have	all	 the	benefits	of	membership	without	paying	for	them,	





¶26	As	 a	 side	 benefit,	 this	 central	 storage	 facility	might	 address	 some	 of	 the	
space	 issues	 libraries	 face.	 For	 libraries	 that	 have	 been	 retaining	 print	 journals,	
codes,	 and	 reporters	 purely	 as	 a	 safety	 net	 in	 case	 their	 electronic	 subscriptions	
ceased,	this	facility	could	provide	them	with	that	security	without	local	consump-
tion	of	 shelf	 space.	The	 logistics	of	digitizing	and	managing	retrospective	collec-
tions	 would	 be	 more	 complex	 than	 the	 processing	 of	 new	 titles	 but	 would	 be	
possible	within	this	model.32
Digitization





limited	 copying,	 to	 enable	 scholars	 to	manage	 their	 citations	 easily.	 Documents	







	 32.	 There	are	 several	 reasons	why	 this	 could	be	more	complicated	 than	 the	handling	of	other	
materials.	 First,	 the	 consortium,	 in	 theory,	might	want	 to	 circulate	 150	 copies	 of	 a	 given	 reporter	
volume	at	one	time	if	150	libraries	had	donated	the	same	volume	to	the	consortium.	While	permitted	
under	this	article’s	analysis,	neither	the	consortium	nor	the	libraries	would	want	to	bear	the	expense	
of	 transport	 or	 storage,	 so	 arrangements	 would	 need	 to	 be	made	 to	 document	 the	 donation	 and	










much	 of	 a	 library’s	 retrospective	 collection	 (and	 indeed,	 most	 current	 mono-
graphic	acquisitions)	exists	only	in	print	or	microform.
¶30	To	move	to	a	more	efficient	and	cost-effective	way	of	transporting	informa-








unnecessary,	 but	 an	 exploration	 of	 the	 intent	 behind	 copyright	 is	 imperative.33	
















posal,	which	now	gave	Congress	the	power	“[t]o promote the progress of Science and 
	 33.	 For	those	readers	wishing	a	more	detailed	history,	 there	are	many	useful	sources.	See, e.g.,	
richard rogers bowker, copyright: its history aNd its Law	 (1912);	marci a. hamiLtoN, the 
historicaL aNd phiLosophicaL uNderpiNNiNgs oF the copyright cLause	(n.d.);	1	wiLLiam F. patry, 
patry oN copyright	§§	1:1–1:115	(2011).
	 34.	 See	1	patry,	supra	note	33,	at	§§	1:2–1:4.
	 35.	 8	Anne	ch.	19	(1710)	(Eng.)	(quoted in	1	patry,	supra	note	33,	§	1:9,	at	1-95).
	 36.	 1	documeNtary history oF the coNstitutioN oF the uNited states oF america	 130–31	
(1894).













The	digitization	portion,	on	which	TALLO	depends,	 is	 the	part	 that	would	 likely	
trigger	a	copyright	challenge	under	section	106(1)	of	the	copyright	law.41	However,	
a	reading	in	line	with	the	spirit	of	the	code	allows	restrictions	on	copyright	owners’	







¶35	 In	 recent	 years,	 the	 balance	 of	 copyright	 appears	 to	 have	 tipped	 more	
toward	the	rights	of	copyright	owners	over	the	benefits	to	society,44	with	legislators	
unable	or	unwilling	to	change	that	balance	through	new	legislation.	Because	exist-




	 39.	 1	meLViLLe b. Nimmer & daVid Nimmer, Nimmer oN copyright	§	1.03(A)	(2011).













	 44.	 See, e.g.,	Digital	Millennium	Copyright	Act	of	1998,	17	U.S.C.	§§	1201–1205	(2006)	(imple-
















its	member	 libraries	 otherwise	 could	 have	 or	would	 have	 acquired,	 it	would	 be	
positioned	to	purchase	more	varied	titles.	There	may	be	some	losses	for	particular	
vendors,	 in	that	 fewer	multiple	copies	of	an	 individual	 title	might	be	purchased.	
But	as	law	libraries	have	been	facing	budget	cuts	for	the	past	decade,	this	decrease	
would	not	necessarily	be	solely	attributable	to	TALLO.
17 U.S.C § 108
¶37	 The	 activities	 of	 the	 TALLO	 consortium	 arguably	 fall	 within	 17	 U.S.C	
§	108,	either	subsections	(a)	or	(c).	Under	subsection	(a),	the	proposal	meets	the	
three	 requirements	 set	 forth	 in	 the	 statute.46	 First,	 digitization	 and	 distribution	
would	not	be	done	for	commercial	gain	and	would	be	handled	in	a	manner	com-
pletely	 consistent	 with	 a	 library’s	 function.	 Because	 the	 library	 would	 not	 be	
increasing	the	number	of	copies	available	for	use	at	any	given	time,	the	digital	copy	
would	not	serve	as	a	substitute	for	an	additional	subscription	or	purchase.	Should	





	 45.	 See, e.g.,	Wendy	 Seltzer,	The Imperfect Is the Enemy of the Good: Anticircumvention Versus 
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publication,	 ensuring	 that	 the	 user	 recognizes	 that	 the	 work	 is	 protected	 under	
copyright.











tinues	 to	 be	 commercially	 available,	 though	 only	 through	 the	 resale	 market.	
Therefore,	obsolescence	appears	to	be	partially	subjective,	despite	the	language	of	
the	statute,	and	libraries	could	take	the	approach	that	print	falls	within	this	defini-
tion,	 particularly	 as	 users	 show	 greater	 and	 greater	 preference	 for	 the	 electronic	
form.
¶39	 Subsection	 (c)	 of	 section	 108	 also	 requires	 that	 before	 duplication	 the	
library	must	first	check	to	see	if	“an	unused	replacement	cannot	be	obtained	at	a	
fair	price.”	For	some	items	in	the	TALLO	collection,	a	digital	version	may	be	avail-
able	 for	 license	or	purchase.	 In	 cases	where	 a	digital	 version	 is	 available	only	 for	
license,	a	library	could	argue	that	such	a	license	is	not	equivalent	to	either	the	print	













(2)		any	 such	copy	or	phonorecord	 that	 is	 reproduced	 in	digital	 format	 is	not	made	available	 to	
the	public	in	that	format	outside	the	premises	of	the	library	or	archives	in	lawful	possession	
of	such	copy.








reproduction	or	distribution	of	 a	 single	 copy	or	phonorecord	of	 the	 same	material	on	 separate	
occasions,	but	do	not	extend	to	cases	where	the	library	or	archives,	or	its	employee—















in	 a	 manner	 consistent	 with	 ILL	 principles,	 subsection	 (g)	 should	 not	 apply.51	























	 51.	 While	 lending	 digital	 copies	 will	 create	 some	 temporary	 copies	 on	 users’	 machines	 and	
servers,	this	type	of	copyright	is	protected.	Earlier	disputes	over	such	buffer	copies	and	the	like	have	
been	replaced	by	recent	cases	in	which	courts	see	this	as	an	incidental	activity	and	not	necessarily	an	




	 52.	 See supra	¶	 25	discussing	how	 libraries	will	 be	 limited	 to	using	only	materials	purchased	
during	the	period	they	belong	to	the	consortium.
























lend	 it	under	any	conditions	 it	chooses	 to	 impose.”61	The	question	posed	here	 is	
whether	conversion	to	another	format	can	qualify	as	a	disposition,	and	if	not,	could	




right	 owner’s	 right	 to	 copy	 and	 distribute	 was	 intended	“to	 secure	 the	 right	 of	













	 58.	 h.r. rep. No.	94-1476,	at	52	(1976).
	 59.	 Tasini,	533	U.S.	at	502	(quoting	an	argument	made	in	the	case	by	the	New York Times).
	 60.	 17	U.S.C.	§	109	(2006).	See also	2	Nimmer & Nimmer,	supra	note	39,	§	8.12(B).
	 61.	 h.r. rep. No.	94-1476,	at	79.
	 62.	 Bobbs-Merrill	Co.	v.	Straus,	210	U.S.	339,	351	(1908).
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destruction	of	the	original	item,	does	not	increase	the	number	of	total	copies	avail-














¶50	 Libraries	 could	 also	 extrapolate	 from	 the	 reasoning	 in	 the	 Sony	 case	 to	






to	duplicate	 their	work,	was	not	seen	as	 infringing.66	“A	challenge	 to	a	noncom-
mercial	use	of	a	copyrighted	work	requires	proof	either	that	the	particular	use	is	









	 64.	 2	Nimmer & Nimmer,	supra	note	39,	§	8.12(A).
	 65.	 “The	record	companies	.	.	.	have	said,	for	some	time	now,	and	it’s	been	on	their	Website	for	











	 68.	 See, e.g.,	 A&M	Records,	 Inc.	 v.	 Napster,	 Inc.,	 239	 F.3d	 1004,	 1019	 (9th	 Cir.	 2001);	 UMG	
Recordings,	Inc.	v.	MP3.com,	Inc.,	92	F.	Supp.	2d	349	(S.D.N.Y.	2000).



















Likely Objections from Publishers and Copyright Holders
¶54	As	 libraries	 have	 already	 seen,	 publishers	 have	 used	new	 technologies	 to	
exert	control	over	works	beyond	the	control	they	had	over	printed	works.71	They	
are	replacing	ownership	with	licensing,	where	they	can	regulate	not	only	the	num-
ber	of	users	 but	 also	 the	number	of	uses.72	Historically,	 the	 same	 types	of	 post-
purchase	 actions—for	 example,	 dictating	 resale	 prices—could	 not	 be	 similarly	
constrained	with	 print	materials.73	Given	 this	 trend	 toward	 greater	 control	 over	








copyright	 owners.	 In	 fact,	 as	 has	 happened	with	protected	musical	works,	many	
users	 are	 dismissive	 of	 copyright	 protections	 and	 very	 likely	 to	 share	 electronic	
	 69.	 See, e.g.,	Arista	Records	LLC	v.	Usenet.com	Inc.,	633	F.	Supp.	2d	124	(S.D.N.Y.	2009).
	 70.	 See, e.g.,	Sony	BMG	Music	Entertainment	v.	Tenenbaum,	672	F.	Supp.	2d	217	(D.	Mass.	2010).
	 71.	 See	Todd	C.	Adelmann,	Are Your Bits Worn Out? The DMCA, Replacement Parts, and Forced 
Repeat Software Purchases,	8	 J. oN teLecomm. & high tech. L.	185,	192	(2010);	Niva	Elkin-Koren,	
Making Room for Consumers Under the DMCA,	 22	berkeLey tech. L.J.	 1119	 (2007);	 Christopher	
Moseng,	The Failures and Possible Redemption of the DMCA Anticircumvention Rulemaking Provision,	
12	J. tech. L. & poL’y	333	(2007).
	 72.	 Julie	Bosman,	Library E-Books Live Longer, So Publisher Limits Shelf Life,	N.y. times,	Mar.	15,	
2011,	at	A1.
	 73.	 Bobbs-Merrill	Co.	v.	Straus,	210	U.S.	339,	351	(1908).










download	 by	 others	 nor	Google	 providing	 simultaneous	 text	 access	 to	multiple	
users	falls	within	this	latter	definition,	while	TALLO	does.
¶57	 Finally,	 copyright	 owners	 should	 revisit	 the	 aftermath	 of	 the	 Sony	 case	
before	objecting	to	TALLO.	Despite	studios’	concerns	about	drastic	market	damage	
from	 video	 recorders,	 the	 legitimization	 of	 the	 actions	 and	 equipment	 they	
opposed	actually	increased	their	profits	by	creating	opportunities	for	new,	profit-
able	 industries.75	 Similar	 potential	 exists	 here,	 and	 opposing	 a	 legitimate	 action	
only	 out	 of	 fear	 of	 unknown	 consequences	 advances	 neither	 copyright	 owners’	
interests	nor	society’s.	
¶58	 Should	Congress	 see	 format	 shifting	 as	 an	 extreme	 danger	 to	 copyright	





Possible Objections Other Than Copyright
¶59	Aside	from	objections	from	copyright	owners,	libraries	may	also	have	con-
cerns	 about	 such	 a	 proposal—concerns	 that	 range	 from	 cost	 to	 control	 to	
usability.
Why Re-create the Wheel?
¶60	Vendors	(e.g.,	Thomson	Reuters),	commercial	organizations	(e.g.,	Google),	
and	 nonprofit	 entities	 (e.g.,	 HathiTrust)	 have	 already	 created	 substantial	 digital	
information	stores.	Where	they	are	free	or	reasonably	priced,	might	it	make	sense	
to	rely	on	these	 instead	of	creating	a	separate	database,	especially	as	they	permit	
simultaneous	 use	 by	 multiple	 users?	 Indeed,	 information	 already	 available	 at	 a	
reasonable	 cost	 from	other	 sources	 should	 remain	 at	 the	 lowest	 priority	 for	 the	
consortium	 to	 digitize.	 However,	 barring	 the	 establishment	 of	 postcancellation	
access	directly	 from	vendors,	 the	 titles	digitized	by	 for-profit	 institutions	 should	
remain	on	the	list	for	the	TALLO	consortium,	albeit	at	a	low	priority,	because	prod-
	 74.	 For	a	discussion	of	the	Recording	Industry	Association	of	America	(RIAA)	lawsuits	against	
individual	music	swappers,	see	David	W.	Opderbeck,	Peer-to-Peer Networks, Technological Evolution, 
and Intellectual Property Reverse Private Attorney General Litigation,	 20	berkeLey tech. L.J.	 1685	
(2005),	and	Genan	Zilkha,	The RIAA’s Troubling Solution to File Sharing,	20	Fordham iNteLL. prop. 
media & eNt. L.J.	667	(2010).
	 75.	 Edward	Lee,	Technological Fair Use,	83	s. caL. L. reV.	797,	799	(2010).






mentioned	 flaws	 in	 the	 resource,	 including	 unlinked	 volumes	 of	 the	 same	 title,	
weak	quality	control,	and	inaccurate	data.77	Having	a	noncommercial	entity	house	
materials	ensures	 future	access	 to	 information,	even	 in	 the	event	of	a	publisher’s	
being	acquired	by	another	or	going	out	of	business.
¶62	Last,	by	building	a	digital	collection,	libraries	can	contribute	to	the	preser-










necessary	 for	 a	 thorough	analysis	 is	unknown,	but	 a	basic	 analysis	demonstrates	
that	law	schools	certainly	have	the	resources	to	fund	the	immediate	costs	of	such	a	









¶64	 Equipment,	 storage,	 and	 staffing	 costs	 will	 not	 be	 insubstantial,	 but	 it	
should	 be	 noted	 that	 the	 equipment	 used	 in	 digitizing	 has	 become	much	more	
affordable.	For	example,	as	of	2009,	one	Kirtas	Technologies	scanner	cost	$169,000	
and	could	scan	up	to	3000	pages	an	hour.78	Staffing	costs	and	storage	costs	are	likely	
	 76.	 For	documents	about	libraries	and	the	Google	Books	project,	see	Influencing Public Policies: 
Google Book Search Library Project,	 ass’N oF res. Libraries,	 http://www.arl.org/pp/ppcopyright
/google/index.shtml	(last	modified	Apr.	7,	2011).
	 77.	 Nunberg,	supra	note	30.
	 78.	 Simmi	 Aujla,	 George Washington U. Experiments with Robotic Book Digitization,	wired 
campus	 (Dec.	 1,	 2009,	 5:21	 p.m.),	 http://chronicle.com/blogPost/George-Washington-U/9036/.	
Projects	 like	 the	New	York	 Public	 Library’s	 also	 show	 that	 creative	 uses	 of	 digitized	materials	 can	
help	to	fund	future	digitization.	Press	Release,	N.Y.	Public	Library,	New York Public Library and Kurtis 
Technologies Partner to Make over 500,000 Public-Domain Books Available to the World,	http://www
.nypl.org/press/press-release/2009/10/07/new-york-public-library-and-kirtas-technologies-partner	
-make-over-500	(last	visited	July	14,	2011).






most	cost-effective	or	 time-efficient	way	 to	share	materials	widely;	 shipping	and	
delivery	 costs	 alone	 are	 significant.80	 Online	 delivery	 has	 fewer	 costs	 and	 every	
member	library	should	benefit	from	the	savings	resulting	from	the	move	to	elec-



















¶67	 Though	 e-reader	 popularity	 is	 increasing,	 the	movement	 toward	 online	
materials	 has	 been	 slow	 in	 the	 area	 of	 scholarly	monographs.	 These,	 and	 other	




Materials	used	on	a	 regular	basis	or	more	easily	 accessed	 in	print	would	 still	be	
most	useful	if	available	locally.	After	all,	no	library	could	depend	solely	on	a	collec-





	 80.	 Franca	 Rosen	&	 Leanne	 Emm,	The Cost of Getting Patrons What They Want: A Study in 
Colorado Resource Sharing,	coLo. Libr.,	Fall	2003,	at	35,	37	tbl.2	(detailing	the	unit	cost	of	borrowing	
and	lending	physical	items).
	 81.	 Senior	et	al.,	supra	note	8,	at	208–09.




¶69	While	 e-book	 technology	 still	 has	 a	distance	 to	go,	 students	 already	 lean	
heavily	 toward	online	 resources,	 and	 it	 is	 reasonable	 to	posit	 that	 this	 collection	
would	provide	materials	in	a	format	most	likely	to	encourage	student	use.	Faculty	
are	more	selective,	but	where	a	document	is	available	in	multiple	formats,	even	they	
have	 developed	 a	 preference	 for	 the	 online	 version	 over	 print.82	 In	 short,	 even	
though	this	consortium	may	not	always	produce	documents	in	their	ideal	format	
for	use,	it	would	generally	produce	documents	in	a	preferred	format.




a	 library,	 if	all	 schools	participate,	 this	becomes	a	nonissue.	If	only	some	schools	
participate,	then	there	is	the	possibility	of	skewing	the	data,	but	since	titles	freely	

















Delivery to Users in Foreign Nations
¶72	Though	beyond	the	scope	of	this	paper,	use	by	individuals	in	foreign	coun-
tries	deserves	a	cautionary	mention.	As	faculty	and	students	travel	on	study-abroad,	
	 82.	 roger c. schoNFeLd & ross housewright, FacuLty surVey 2009: key strategic iNsights 




	 85.	 See, e.g.,	hathitrust,	http://www.hathitrust.org	(last	visited	June	27,	2011).
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it	may	be,	will	 be	 sufficient	without	 a	 user-friendly	 interface.	Any	 search	 engine	
must	have	 the	 ability	 to	 interface	with	multiple	databases,	 including	 the	 consor-






¶77	 In	 terms	 of	 future	 technologies,	 there	 are	 additional	 enhancements	 that	
libraries	could	provide	as	the	project	moves	forward.	We	could	create	applications	
that	allow	users	to	copy	limited	text,	and	copy	the	citation	information	along	with	
the	 selected	 text.	We	 could	 link	materials	 together	 in	 virtual	 subcollections	with	
research	guides	or	publicly	available	collections	of	related	materials.
Google Books and Other Digitization Projects
¶78	Google	Books	serves	as	 the	 largest	and	most	 fully	developed	commercial	
venture	in	this	arena,	and	it	has	faced	several	challenges,	including	the	recent	rejec-



















library	 users,	 in	 a	manner	 similar	 to	 licensed	 databases.	 Despite	 their	 divergent	
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items.	The	TALLO	consortium	could	contribute	indexing	and	record	connections	













contact	 the	 university,	 but	 so	 far	 none	 of	 them	have.97	 The	 second,	HathiTrust,	
preserves	more	materials	than	it	makes	available;	any	work	still	protected	by	copy-
right	remains	inaccessible	publicly	in	full-text	until	such	time	as	copyright	protec-
tion	 expires.98	 TALLO	 is	 closer	 to	 HathiTrust	 than	 any	 other	 model,	 though	 it	
pursues	a	wider	range	of	access.	As	with	Google,	the	TALLO	consortium	could	find	
mutually	beneficial	ways	to	collaborate	with	nonprofit	efforts.	Looking	specifically	









	 94.	 Digitization Program at Emory,	 emory Libraries,	 http://guides.main.library.emory.edu
/digitization	(last	visited	July	14,	2011).
	 95.	 hathitrust,	supra	note	85.
	 96.	 opeN coNteNt aLLiaNce,	http://www.opencontentalliance.org	(last	visited	July	14,	2011).
	 97.	 Jennifer	 Howard,	 Librarians Talk Google Books, Orphan Works, and What’s Next,	wired 
campus	 (Apr.	 1,	 2011,	 11:49	 a.m.),	 http://chronicle.com/blogs/wiredcampus/librarians-talk-google
-books-orphan-works-and-whats-next/30700.
	 98.	 Copyright,	 hathitrust,	 http://www.hathitrust.org/copyright	 (last	 visited	 July	 14,	 2011).	
However,	HathiTrust	member	libraries	may	gain	access	to	digitized,	in-copyright	texts	if	they	own	the	
title.
	 99.	 See Scott	Sayare,	France to Digitize Its Own Literary and Historical Works,	N.y. times,	Dec.	15,	
2009,	at	A16.







easily	available.100	Part	of	our	mission,	 therefore,	 should	be	 to	ensure	 that	use	of	






	 100.	 Richard	 A.	 Danner,	 Contemporary and Future Directions in American Legal Research: 
Responding to the Threat of the Available,	31	iNt’L J. LegaL iNFo.	179,	191–92	(2003).	Another	example	
of	where	this	has	already	occurred	is	in	rankings	of	academic	institutions,	like	the	ones	provided	by	
U.S. News & World Report.	There	is	agreement	among	schools	that	U.S. News & World Report	rank-
ings	cannot	accurately	or	completely	represent	any	institution	they	evaluate,	and	yet	users	have	found	
the	 rankings	accessible,	 easy	 to	use,	 and	a	wonderful	proxy	 for	 complete	 information.	See	Michael	
Sauder	&	Ryon	Lancaster,	Do Rankings Matter? The Effects of U.S.	News	&	World	Report Rankings on 
the Admissions Process of Law Schools,	40	Law & soc’y reV.	105,	127–29	(2006);	Stephanie	C.	Emens,	
Comment,	The Methodology & Manipulation of the U.S.	News Law School Rankings,	34	J. LegaL proF.	
197	(2009).	Whether	they	are	reliable,	accurate,	or	complete	is	irrelevant:	users	prefer	accessibility	over	
accuracy.	There	is	a	danger	that	the	same	distortion	happens	in	regard	to	legal	information.
